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was not given time to alight, or clear the car and reach a place of 
safety before it started. 

[Ed* Note.— For other cases, see 2 Va.-W. Va. Enc. Dig. 725.] 

2. Evidence (§ 121 (1)*) — Rule as to "Spontaneous Declaration" as 
Exception to Hearsay Rule Stated. — The practical rule as to the ad- 
missibility of "spontaneous declarations" as exceptions to the hearsay 
rule and as part of the res gestae is that the declaration must have 
accompanied the main fact, or must have followed under its immediate 
propulsion, must bear no evidence of reflection or deliberation, and 
must have been an undesigned or illustrative incident or part of the 
litigated act. 

[Ed. Note.— For other cases, see 7 Va.-W. Va. Enc. Dig. 55.] 

3. Appeal and Error (§ 1056 (1)*)— Exclusion of Statement Made 
by Bystander at Time of Accident Harmless in View of Bystander's 
Testimony.— In an action for injury while alighting from a street car, 
exclusion of an answer that would have stated what a bystander said 
to the motorman immediately following the accident held harmless in 
view of the bystander's testimony. 

[Ed. Note. — For other cases, see 1 Va.-W. Va. Enc. Dig. 596.] 

Error to Hustings Court of Richmond. 

Action by Lillie P. Ellis against the Virginia Railway & Power 
Company. Judgment for defendant and plaintiff assigns error. 
Affirmed. 

Bethel & Williams, of Richmond, for plaintiff in error. 

E. R. Williams and T. Justin Moore, both of Richmond, for 
defendant in error. 



BURFORD v. COMMONWEALTH. 

Jan. 19, 1922. 

[110 S. E. 428.] 

1- Jury (§ 94*)— Same Jury May Be Used for Trial of Two Indict- 
ments for Different Offenses. — When jurors have been carefully ex- 
amined on their voir dire, and it has been shown that they are in 
every respect fair and impartial, and can give the accused a fair trial 
on merits, they are not disqualified to sit by the fact that, at another 
time during the term, and on entirely different evidence, they have 
been compelled as jurors to convict him of an entirely different offense 
in no way connected with the charge under investigation. 

[Ed. Note. — For other cases, see 9 Va.-W. Va. Enc. Dig. 33.] 
2. Criminal Law (§ 424 (6)*)— Fact that Accomplice Has Fled Not 
Admissible. — It cannot be shown as against a defendant on trial that 



*For other cases see same topic and KEY-NUMBER in all Key- 
Numbered Digests and Indexes. 
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an accomplice or coconspirator has fled or escaped since the commis- 
sion of the crime, and that a reward has been offered for his arrest. 
[Ed. Note.— For other cases, see 3 Va.-W. Va. Enc. Dig. 136.] 

3. Criminal Law (§ 1169 (7)*) — Admission of Evidence of Flight of 
Accomplice Held Harmless. — In a prosecution for breaking and en- 
tering a railroad car and stealing household goods, where horse and 
vehicle of accused were seen on the night of the breaking coming 
from the direction of the car, attended by two men, one of whom was 
recognized as the accused by a witness for the state, held, that any 
error of the court in admitting evidence of flight and reward offered 
for the arrest of accomplice was harmless; the case against the accused 
being fully and completely made out. 

[Ed. Note. — For other cases, see 1 Va.-W. Va. Enc. Dig. 659.] 

4. Criminal Law (§ 742 (1)*) — Credibility of Witnesses for Jury. — 
It is the pure province of the jury to determine the credibility of the 
witnesses and the weight to be given their testimony. 

[Ed. Note. — For other cases, see 4 Va.-W. Va. Enc. Dig. 73.] 

5. Burglary (§ 41 (1) — Conviction for Breaking and Entering Rail- 
road Car Sustained by Evidence. — In a prosecution for breaking and 
entering a railroad car and stealing household goods of the value of 
several hundred dollars, evidence held sufficient to sustain a conviction. 

[Ed. Note. — For other cases, see 2 Va.-W. Va. Enc. Dig. 668.] 

Error to Circuit Court, Campbell County. 

Oscar Burford was convicted of breaking and entering a rail- 
road car and stealing therefrom household goods of the value of 
several hundred dollars, and brings error. Affirmed. 

Duncan Drysdale and L. Bradford Waters, both of Lynchburg, 
for plaintiff in error. 

John R. Saunders, Atty. Gen., and /. D. Hank, Jr., Asst. Atty. 
Gen., for the Commonwealth. 



JARRELL v. COMMONWEALTH. 

Jan. 19, 1922. 

[110 S. E. 430.] 

1. Homicide (§ 127*) — Indictment for First or Second Degree Mur- 
der May Be in Common-Law Form. — An indictment for murder in 
the common-law form is good as an indictment for murder in the 
first degree, and also for murder in the second degree. 

[Ed. Note. — For other cases, see 7 Va.-W. Va. Enc. Dig. 418.] 

2. Indictment and Information (§ 121 (2)*) — No Error in Failing to 
Require Commonwealth to File Bill of Particulars. — Accused has right 
to have commonwealth file a bill of partiuulars only where it is neces- 

*For other cases see same topic and KEY-NUMBER in all Key- 
Numbered Digests and Indexes. 



